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APPEI{DIX II

IN THE SUPREIvTE COURT OI' THE STATE OF UTAH

il

----ocOoo----

In the lv,atter of the General
Determination of the lMater
Rights of Escalante Valtrey
Drainage Area, Utah

No. 8845

NEI-,SON, District Judge

On the Znd day of April, 1958 this court granted an intermediate
appeal to review an interlocutory decree by the District Court of Iron
County relating to the determination of water rights in the Escalante
valley Drainage area. The suit in its broad."feg,t" covero both sur-

:i;:, ::'J#: : 1TTi;" ffi' *Tryi ili ::*:*:j :j " "
fixing the duty of water, and tl
original order. These orders related only to underground *at.rrights in Milford Valley.

The appelrants are 42 owners of underground water rightshaving early priorities in that valley which they contend are beinginfringed by later appropriators. The order made December 13,
1957 fixed the duty of water upon which the appellants could exercisetheir established_rights and irrigate their taoi,a.t 3 acre feet perseason, tentatively, and retained jurisdiction tq.turther etudy rtuquestion and modify the order if that were deemed advisable. Itwas on the basis of this order that appellants petiiioned this courtfor an intermediate appeal alleging such decrJe *", in urr."t-"or"."ip-ting their water rights and destroying their crops and causing irre_parable damage. since the intermediate appeal was grantediheDistrict Court has modified the original ordlr allowing the appellantsfour acre feet per acre per eeason to water their crops. By stipu-lation of counsel the two orders modifying the originar decree andthe transcripts of each hearing that resuried in the amendmentswere added to the. record. The stipulation provides that thesedocuments may.be considered by this court in {ispeeing of the appeal.

Three basic issues are presented: (r) \4ras the intermediateilffi::1'.'":'Lt:Tti*,_ri1 ,
and sufficient to prevent irrepa:
final order fixirig,and decreeiing
parties; and (3-) ii ttre temporaly order permitting appellants to usemore than the four acre feet in one season provided the amount usedin excess of this amount be deducted from their ne*t seasorrr" *"tu",valid ?

The rule providing for intermediate appeal, Rule 72 (bl UtahRules of Civil Prqcedure, so far as pertinent provides:

J i-i:l.: ''

(b) From Interlocrrtory Order6 or Decisions, anyparty desiriug to appeal from an interlocutory order . .rna.! . . . file in the Supreme Court a petition to grai,an appeal, setting forth the ord^er complained of and
3:_9""""o"-?nu, reasons for an appeat before ri""il]rag-
lil,l::_r,'_Jt?I:opon, the Gourt, with or without i..,i"rrg
ljjXiiils",:n9;:9", may authorize an appeal from the. erlercomplaln€ir of if it appears that such order involvds';i.u_stantial rights and will materia[y affect trrsrinal a"ci"loo,and that a determination of its correctnu", uuJo"e triaror final judgment wil better serve the interests of justice.



v

Upon the basls of the petttion to grant an abpeal frorn the
InterlocUtory Decree of the District Gourt, alle$lng that I'udlese thie
appeal is permitted and relief is grdrtted, the petitionersrprioritlee under
the basic law of the State will be igrtofed lh the adminiEtt'ation of the
rlndergrouad basin during the three feaf lrrtetl,ocutory period, and their
ptop""ty will be destroyld to the irieparable ddfnage of the petitionet's; 11'

we lhen-deemed it advisable and now t'eeffittn that determination, that
it was proper to entertain t}e ihtermedlate dppeal. It is appreciated
that the order made is tentative and that'grdinafily this court will a0t

entertaia an appeal except from final ordert or judgment. Yet Cir'
cumstances might well exiet in such a case as thie that the interlocutory
order itself might be burdensome, oppreslive or actually conscriptive of
legal rights, or property, that those adverJiy affected thereby should

not be without remedy.

This could well be the case where the court delays, for
an extended period of time, the determination and fixin_g of righte and

dutiea and the making and entering of a final order, judginefrt:cjr decree'

While we do not favor an interm"di"t" appeal whenever a litigant becomes

ai"""tiriiJ with the procedures of a trial court, and while we recognize

the right of 'a court to take such time ie may be reasonably necesealy

in the trial of a matter, and to take under advieernent aad grant contin-

uances for the purpose of taking further evidence, and to later determine'

as in this cage, tftl duty of watlr ih a certain locality, yet when euch Pro-

cedure and delay will work irreparable damage, the right of intermediate

appeal or other appropriate action should be available' Further whbn the'

Interlocutory Decree could be made final a8 to aome part or portion of

the subject matter of the lawsuit then it may even be adwisdble to take

such apPeal.

ThequestionaetowhetherfouracrefeetperacrePer
season is sufficient water to irrigate croPs grown by appellants in I "
Milford VaIIey in accordance witf, tneir established use is a questiori

of fact. on thig point the trial court on March 5, 1959 made and en-

tered a third amJndment to the Interlocutory Decree, which in part

reads as follows:

..|Thatitieproperanddesirablethatafurthertrial
period be allowed before final determination as to

the dutY of water involved herein'
trThat iuring the irrigating season of f959 the use !

ofwaterfromtheundergroundbasininvolvedshall,.i
belimitedtofouracrefeetofwaterPelacreoflllds.
awarded a water right under the propoEed:determin'- 

i "r ' '

ation herein"' '

TheDistrictcourttsorderistemporary.Theultimate
factisyettobedeterminedastowhetherthedutyofwate!herein
shall be 4,5,6 or gome other nurnber of acre feet per.acie. The ori. l

gina1orderenteredbythetria1courtspecifica1Iyprovidedforre.
taining jurisdlction for a period of three ybars in order that the state

Engineer may make further studieg and,tdports to the court as to,the

use of water and'd's'to thre status of thb orrdu"g"ound'water table;aad 1o' ..
permit any party to present additional evidence as:to reasonable irrigation

requirements for the production of crops. This we think to be ProPer

for reasons hereinafter stated. It appears that this time has been ex-

tendedtoandinctudingtheyear1950,andthatthecourtwi11then
make a final determination.

Weagreewithappellantsthattherealissueinthiscase
is how much watJr is required to produce croPs under the conditions

prevailing in Milford Valley. It iJ a eettleil rule that beneficial use

shall be the basis, the,measure and the limit'of all rights to the u6e

of water in this ILai.-I l'r. *","" "rt"
ffir:rGountyIrrigationco.65Utahz8'.z1!P.ac.-.524;
Riordan v. wegtwood lltutah-215, 203 Pac. ZDid922i 73'l-3 Utah

Code Aanotated 1953.
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country it becomeg increasingly neceosaryr os the demand for water
use increases, to pay careful attention to the manner of use so as to
insure the greatest duty poseible for the gtrantity of water available.
wasteful methods mu6t be diecontinued. The duty to accomplish
this desired erld falls upon all uEers regardless of, the priority of
appropriation.4

There aPPears to be a conflict in the evidence as to whether
four acre feet per acre per season is adequate for production of
crops in Milford varley. we have heretOfore stated:

rrThis court is authorizecl'by the state constitution
to review the findings bf the trial courts in equity
cases' but the findinge of the triar courts on con-
flicting evidence will not be set aside unless it
rnanifestly appears that the Court has misapplied
proven facte or rnade findings clearly against the
weight of the evidencert. J

and although the interlocutory order oi the District Court i6 not afinal order and that court has reeerved the right to modify the sameover aperiod of time which, now appears, to be concruaea in lgE0,after which the District court will mlke adenter a final-ai.+*t!i"n,if so desired by either ritigant may then u" ,",'i-.*uJ-ilr-r'ii;=Lo.,rt.
Yet we rule at this time, tlat the record as a whore supports byProper aird competent evidence, the t"-po""ry findings and con_clusions and order of the District Gourt.

on the finar point as to the aspect of the orcer allowing apper-lants to use in excess of the 4 acre feet provided,that a.mount is de_ducted from their water allocatioa the fouowing /i5gB"rf't"t&riis to uefraught with difficulties. we agree with the trial court;
rrthat a prior appropriator cloes not have an ualimitedright to the use of water, but is su.bject to a reasonablelirnitation of his right for the benefii of junior appro-priators. That it is necessary aqd proper to limitprior appropriators to the vofume oi *"t"" "";;;_abiy required to raise crops undeii reasonabrf 

"iri"iurrtmethod-s of applying water to the land. That beneficiar
use is the basis and the measure and the limit ," ,i" 

-

use of water and water used in excese of the amountreasonably necessary to produce crops is.hot beaeiiciatty
u6ed. tt

The inherent power always exists in a Court of equity fordevisi'ng new and more adequate remedies if the facts of the casejustify such action, and doee not confrict with the law. Thequitablejurisdiction of the court is and shourd be frexibre, erastic enoughto meet changing conditions and problems. particularly is th.istrue when applied to waier rights aarr water use. we subscri.be tothe rule that the use of waterlust not only be beneficial to the landeof the appropriators, but it must also be reasonable in reration tothe reasonable reqrrirements of subseguent appropriato:rs, and thecourt has the power to order improved mettrods of conveying,measuring and diverting water so as to assure the greatest po6sibreuse of the natural resour.".4

This power, however, is a rimited power. The court cannot
:l;t^""i 

*.T" etiminate or modify estabtished uratgr rigtrls_: 
_- Hough v. Porter 51 or. 3lg, gg pac. t0g3__1102, Add From;i"fpp Z0 & 2l; McNaughton et. rrK. v. Eaton et. al. lZl Utah 394; pac. Z4ZZnd 570.

3 Oli*r"ro v. Eleganti 6t Utah 4?5, ?l4pac. 313,315; Shaw v. Jeppsonl2l Utah 155, 239 pac, Znd, ?45.
4 Doherty v. pratt, 34 Nev. 343, lZ4 pac.5?4;In Re:74 Or, 592, 144 Pac.505; Tulare Irrigation District v.znd 499, 45 pac. ?nd 972. -3_

Willow Creek
Linsay, 3 Cal.
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The trial court in its orde.r of March 5, 1959 provided:

rrThat ueers who used in excese of four acre feet
during the yea-c 1958 shall have charged against
them the amount of such excess and at least one-
fifth of the amount of such excess shall be deducted
from the amounts to be received in each year be-
ginniag with the year 1959 until the excess use has
been compensated for. "

We are of the opinion this provision is unworkabl'e and will
Iead to confusion, uncertainty and deprivation of right. We have held'
one of the basic elements of a water right is the time, period or Beaeon
when the right to the use exists. This mugt be unequivocally deterrnined
and set out. We now add to eupplement such element that a water right
is based upon annual use during the water uee period of each y€ar' or
the entire year. An appropriator hae a right to use a given quantity of
water each year when the supply ie available in the source according to '

his priority. If the supply is not sufficient the.use must be curtailed or
cut off in inverse order of priority. 

,

It was and ie tlne function of the trial court to determine under
the circumetances existing in MiUord Valley the quantity of water each

appropriator is entitled to divert frorn the cornmon source for irrigation
and other uses. The Court has no right to declare a forfeiture of a part
of a farmertg water right which will accrue in the future to off set an

excess amount used in a prior year. Each water ueer is entitled to a
full supply each year if th€t wdter is available in the ssurce regardlese of '

the amount used in a prior year in excese of his right. To do otherwise
could lead to abrogation of rights and chaos in the regulation of water u8e.

The rulings and orders of the trial court are affirmed, €r(-

cept as to that Part of Any sqch ordere which directs and permite the

State Engineer to allow a user to use additional water than that to which
he ie entitled provided the excese so ueed shall be charged againat the

water which such ueer would otherwise be entitled during the following
irrigation seaoon. ,As to such part of any order, it is our ruling that
the same is hereby vacated and eet aside. Gostg to Respondents'

WE CO}IGUR:

'

J. Allanfiockett, Chief Juetice

Le]ter A. Wade, Justice

noger I. McDonough, Justice

HENzuOD, J. concurs in the result'

CALLISTER, J. having diaqualified himself does not
participate herein.
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